equipment to control the dust; that the continuous miner
has a device that stops that machine when the level of
methane is high; and, that the level of methane was low
at the time of the inspection, MSHA's counsel points out
that this equipment is standard equipment found in every mine
and is not a substitute for the proper placement of the exhaust
tubing near the face.  Counsel concludes that Monterey creates
a dangerous situation when it decides to relax enforcement
of its dust and methane plans because it is confident that
the methane level is low and that some devices in the mine
are going to control the respirable dust, methane, and other
gases,

MSHA points out further that the mine was on a five-day
section 103(i) spot inspection cycle the time the citation
issued, and that this was because it was liberating extremely
high quantities of methane or other explosive gases in excess
of one million cubic feet during a 24-hour period.  Although
a witness for the Monterey testified that at the time of the
hearing the inspections had been changed to 1-day spot
inspections, counsel argues that to assume that an ignition
is not going to happen because the methane level is low at
a particular moment is to rely on a false sense of security.
Counsel maintains that it is a fact that in a mine that liberates
an excess of one million cubic feet of methane in a 24-hour
period the methane level can go up at any time, significantly
increasing the likelihood of an ignition and resulting in serious
injuries or death.

MSHA asserts that the facts in this case prove that
the methane levels could have increased due to improper
positioning of the exhaust tubing, and that excessive^amounts
of respirable dust could have increased because of this
condition.  MSHA suggests that it is a well known fact that
serious injuries or death could result in case of a fire or
explosion caused as a consequence of high levels of methane,
and that pneumoconiosis can be caused by exposure to respirable
dust,  MSHA concludes that while it has no burden to prove
the existence of an imminent danger situation, this would have
been the case if at the time of the inspection the methane
level had reached the explosion level and the device to detect
that gas had not been in operation.

MSHA suggests that the facts presented at the hearing
clearly prove that an injury or an illness of a reasonable
serious nature could have resulted as a consequence of the
hazard presented by the condition described in this citation,
and that this meets one of the tests required to prove the
existence of a significant and substantial condition. The
other test to prove the existence of the significant and
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